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AAAL 2017 Spring
Meeting in Boston,
Massachusetts
By David Rothstein

The Academy returns to Boston for its 2017 Spring Meeting, which will be held
April 6–8, 2017, at the Omni Parker House Hotel. Founded in 1855, the Parker
House is one of the oldest, continuously operating luxury hotels in the country.
Famous for its Parker House Rolls and Boston Cream Pie, the hotel is near Boston’s
theater district, the Freedom Trail, the Boston Common and Public Gardens, and
the State House. It is a short walk from the hotel to the Faneuil Hall Marketplace
as well as abundant shopping and fine dining options.
The Spring Meeting features five panels that include four federal circuit judges,
five state supreme court justices, seven law professors, six AAAL fellows, and three
additional experienced appellate practitioners. Our luncheon speaker, Massachusetts
Attorney General Maura Healey, is an accomplished appellate advocate and one of
the Commonwealth’s most highly respected public officials. As usual, the program
will include an opening night reception, a dine-around at a selection of the city’s
best restaurants, and the induction dinner.
The conference will open with a panel on mooting. It features Dori Bernstein, the
director of Georgetown’s Supreme Court Institute, which moots lawyers in nearly
every case argued before the United States Supreme Court. Professor Bernstein has
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seen moots that are productive and
less productive and will offer insights
on how to maximize the experience.
Seasoned practitioners who have
argued cases before the Supreme
Court, several federal circuit courts,
and state appellate courts will discuss
mooting strategies and how to make
mooting cost-effective and efficient.
Following the mooting panel, supreme
court justices from Maine, Vermont,
New Hampshire, Massachusetts, and
Rhode Island will lead a discussion
about the persuasive impact of legal
scholarship and amicus briefs at the
state court level. As four of these
courts do not have an intermediate
appellate court, the justices will discuss how they screen, process, and
decide cases that may not warrant a
published opinion by a panel en banc.
In addition, the justices, drawing on
their collective decades of experience,

Park Street Church on Boston's
Freedom trail
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Boston Public Garden

will share their perspectives on effective appellate advocacy.
After lunch, a panel of federal
appellate judges from the First and
Second Circuits will convene. The
moderator, John Greabe, a professor
of constitutional law at the University
of New Hampshire, served as a clerk
to judges in the First Circuit for over
10 years. He will lead the panel in
a discussion of amicus practice in
the federal circuit courts, the role of
legal scholarship in those courts, and
features that distinguish practice in
the First and Second Circuits from
other federal circuit courts.
The following day, the meeting will
focus on the relationship between academia and appellate advocacy. In the
morning’s first panel, moderator and
AAAL fellow Mary Bonauto, who
has spearheaded DOMA litigation in
the federal appellate courts, leads a
discussion on strategic considerations
involved in selecting and using amici,
and the use of law professors as amici.
The panel includes Professor Richard Fallon of Harvard Law School,
Professor Kate Shaw of Cardozo Law

School, who has conducted extensive
research on the amici most favored
by the Supreme Court, and Professor
Arthur Hellman of the University
of Pittsburgh School of Law, who is
an AAAL fellow.
The final presentation features two law
professors. Pam Karlan, an AAAL
fellow, is a professor of law at Stanford
Law School and a co-director of its
Supreme Court Litigation Clinic.
Professor Karlan will lead a discussion on the use of legal scholarship
in appellate briefs. Brian Wolfman, a
former colleague of Professor Karlan's
at Stanford, is the director of Georgetown’s Appellate Litigation Clinic. He
will discuss models of teaching appellate advocacy to students whose prior
experiences in legal writing did not
necessarily prepare them to construct
a brief from a trial court record.
Finally, program co-chairs Doreen
Connor and David Rothstein want
to thank fellows Mary Bonauto,
Catherine Connors, and Dick
Neumeier for their invaluable efforts
helping to organize the program for
the Academy’s return to Boston.
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PRESIDENT’S COLUMN

By Susan M. Freeman

I am greatly honored by the privilege
and opportunity to serve as president
of the Academy. I’m stepping into
footsteps that are large and deep. Having participated on the Membership
Committee for years, and leading it
for quite a few, I know the impressive
credentials of our members. And, I
know from my committee and officer
service just how hard our leaders have
worked to guide this organization. I
offer special thanks to our immediatepast president, Nancy Winkelman,
for the initiatives she has undertaken
and continues to shepherd along.
This organization—through you,
its fellows—plays an important role
in advancing the administration of
justice in our appellate courts and
promoting high standards of appellate
advocacy and professionalism. Our
meetings and programs have been
outstanding, thanks to our thoughtful
and hard-working Meetings Committee, headed by Tim Berg. Other
beneficial AAAL projects include:
• The Rules Committee, led by Dick
Neumeier, has commented on state
and federal appellate rule change
proposals. If you are aware of proposals where Academy analysis and
comment might be helpful, please
contact Dick or a board member.
Academy members are undoubtedly

aware of the December 2016 reduction in the FRAP 32 word limit to
13,000 words for principal appellate briefs. The Academy strongly
advocated against the initially proposed reduction to 12,500 words,
with then-president Charlie Bird
traveling multiple times (including
through a hazardous snowstorm),
and saved 500 words from the
chopping block. The Academy’s
well-reasoned presentation may
have helped persuade some circuits,
including the Ninth Circuit, not to
reduce the word limits.
• A new Rules Task Force, headed by
Nancy Winkelman, is preparing
suggestions for potential FR AP
changes in response to a request
to the Academy by the Federal
Rules Committee chair. An article
in this Advocate further describes
that task force and requests for
input by fellows.
• The Oral Argument Task Force
researched, analyzed, and prepared a thorough report on how
our federal appellate courts are
using and managing oral argument, with recommendations to
improve the quality and increase
the frequency of oral argument.
Under Jim Martin’s leadership,
over 30 fellows are working across
the country through an Oral Argument Advancement Committee to

encourage implementation of the
task force’s recommendations.
• We have filed amicus briefs, most
recently in the U.S. Supreme Court
Williams v. Pennsylvania case, where
the Court agreed with the Academy
brief authored by Wendy Lascher
that due process required recusal
of an appellate justice who had formerly been involved in the case as
a prosecutor. If you are aware of an
appeal meeting the criteria for an
AAAL amicus curiae brief (see the
Policies and Procedures link on the
Academy website), please notify me
or our vice-president, Hon. Diane
Bratvold. We have continued to
consider other potential amicus
briefs since then and look forward
to the opportunity to file amicus
briefs on issues relating to appellate
practice and appellate courts.
• A law school appellate training initiative by Margaret McGaughey,
Jeffrey Babbin, and Mitchell Tilner is getting underway to help law
schools address the practical aspects
of the appellate process. It would
supplement legal writing and moot
court offerings with practical aspects
of compiling and handling the
record and writing a comprehensive
and persuasive statement of facts.
• Another initiative proposed by
Sylvia Walbolt is developing
video training programs focused
[continued on page 9]
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Report on the 2016 Fall Meeting
Sessions

Fellows who gathered at the fall meeting in San Antonio heard presentations on a variety of topics (many with
an appropriately “Texican” focus),
including lessons learned from the
Access to Justice Commission; ethical standards for appellate practice;
the implications of a bifurcated
court of last resort; the “Taming of
Texas”: a history of Texas courts;
the ramifications of an eight-justice
Supreme Court of the United States;
the past, present, and future of the
Supreme Court of Texas; collaboration between the appellate bench
and bar in the rulemaking process;
and contrasting impressions of the

appellate process from two groups
of judges (three veterans and three
recent appointees) from the United
States Court of Appeals for the Fifth
Circuit. Thanks go to fellows Tim
Berg, Charlie Bird, David Herr,
Roger Hughes, Wendy Lasher,
Matt Lembke, Jim Martin, Luther
Mumford, and Roger Townsend,
who served as reporters.
Lessons Learned From
the Access to Justice
Commission
In a presentation moderated by Kennon Wooten, four present and former
Texas appellate judges discussed how

Texas has handled challenging issues
concerning access to justice. They
explained the results of the work of
the Texas Access to Justice Commission, with a particular focus on
programs and strategies that have
been employed to link attorneys
with self-represented litigants in
need of assistance. The panelists
highlighted the critical role that
a state supreme court must play in
developing strategies to address these
access challenges, and they discussed
how Texas has enhanced funding to
support access programs. While the
particular examples addressed the
Texas experience, the panelists and
fellows discussed how the ideas and
programs can be extended to address
access problems in other states.
Ethical Standards for
Appellate Practice: Vision of
the Future or Abberation?
Fellows Kevin Dubose and Charles
“Skip” Watson discussed the development of ethical standards for
Texas appellate practice following
the emergence of: 1) Rambo style
litigation tactics and 2) a separate
appellate bar.

Judge Royal Ferguson, Justice Deborah Hankinon, Justice Jane Bland, Kennon Wooten
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The standards are intended to
help set client expectations and to
inform trial lawyers and others of
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Fellow Kevin Dubose and Fellow Charles “Skip” Watson

the behavior expected in appellate
courts. One focus area in developing the standards was balancing the
duty to represent clients zealously
with duties to the courts and other
lawyers. The standards would not
be used as a basis for motions for
sanctions or set the standard of care.
The standards define a lawyer’s
duties to clients, the courts, and
other lawyers as well as the appellate
courts’ relationships with counsel.
Initially, the standards faced opposition from the bar and courts, but
that opposition was soon overcome.

Speaker James Haley and Fellow Warren Harris

features arose from Spain and Mexico.
Texas’ emphasis on the rights of
women can be traced to Queen Isabella I’s equal status with the King.
Isabella’s concerns for the poor led
to exempting property from execution, e.g., homestead and nonexempt
property. With colonization came title
lawsuits between nobles and the need
to simplify pleadings.

After Texas became independent,
its judiciary faced the significant
problem of enforcing the law for a
new, enormous state. A handful of
district judges and one appellate court
became insufficient. The judiciary
then faced the challenges of civil war
and reconstruction. Texas created an
intermediate court of appeals and
even experimented with a commis-

Kevin and Charles think the project
was worthwhile and would encourage other states to consider it.
“Taming Texas”: A History of
the Texas Courts
Author and historian James Haley
gave a spirited description of the
development of Texas law. Though
Texas eventually adopted English
common law, many of its unique
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Fellow Jane Webre, Chief Justice Sanice Bryan Manion, Judge Elsa Alcala, Justice Paul Green

Page 5

sion to assist an overworked Supreme
Court. Eventually, Texas bifurcated
criminal appeals to the Court of
Criminal Appeals and civil appeals
to the Supreme Court.
Implications of a Bifurcated
Court of Last Resort
Texas lawyers take civil cases to
the “justices” of the Texas Supreme
Court and criminal cases to the
“ judges” of the Texas Court of
Criminal Appeals. This bifurcated
system speeds review but breeds
problems, and an occasional joke.
Commenting on the two names,
Supreme Court Justice Paul Green
told the San Antonio meeting, “It
has been said that there are no judges
on the Texas Supreme Court and
no justice in the Court of Criminal
Appeals.”

Fourth Court of Appeals Chief Justice Sandee Bryon Marion, whose
work is reviewed by both courts,
described some of the problems.
The Court of Criminal Appeals
demands timely notices of appeal.
The Supreme Court gives an extra
15 days. The Court of Criminal
Appeals says improperly admitted
evidence can support a conviction.
The Supreme Court, however, would
not allow it to support a judgment.

LLP in Austin, left two impressions.
First, that the Texas system is nothing to emulate. Second, that the
system is fortunate to have three
such fine judges, or justices, as the
case may be.
Ramifications of an EightJustice Supreme Court of the
United States
Fellow David C. Frederick confessed
to some fear and trepidation in holding down the late afternoon slot on
the Friday agenda. He was nervous
that the fellows would be anxious to
head to the exits to enjoy the beautiful
San Antonio weather and River Walk.
He need not have worried. From the
start of his insightful presentation
to its extraordinary finish, David
had the fellows’ rapt attention. His
discussion regarding the impact of
an eight-justice Supreme Court was
topical and especially informative.

A program in San Antonio was “old
home” week for David; he is a San

Criminal Appeals Judge Elsa R.
Alcala said she could not defend the
system, which has made her court a
“death penalty court” populated by
former prosecutors. It takes experience as a prosecutor to get elected.
The panel, moderated by fellow Jane
Webre of Scott Douglas McConnico
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Fellow David C. Frederick

Antonio native and a University of
Texas Law grad. His resume made
him the perfect panelist for the topic:
He clerked for Justice Byron White,
did a stint at the solicitor general’s
office, and, of late, has become one of
the most frequent and ablest advocates
before the U.S. Supreme Court. This
left him uniquely positioned to talk
about the absence of Justice Antonin
Scalia and the apparent challenges of
advocacy with the eight justices who
remain on the Court.
David began his remarks with a
heartfelt description on how Justice
Scalia impacted the court and the
advocates who appeared before it. As
for court advocacy, David noted that
Justice Scalia fundamentally changed
the way oral argument is conducted.
Pre-Justice Scalia, advocates often got
large blocks of uninterrupted airtime
to make their points. With Justice
Scalia’s appointment, uninterrupted
time disappeared. He would inject
himself into an argument immediately
and, often, relentlessly, forcing counsel
to respond to question-after-question
as he probed on issues he cared about.
Before long, other justices followed
suit, to the point where argument
time was occupied with questions
from start to finish. This approach
altered the way counsel had to prepare
and categorically changed the rules of
engagement with the Court.
As for his impact on jurisprudence,
David pointed to the discipline
Justice Scalia injected into lawyering
and decision-making with his rigorous textual approach to statutory
construction. Fealty to statutory
language elevated the discussion in
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determining congressional intent in
enacting legislation, and this impacted
briefing, argument, and the justices’
own analysis of the statutes in dispute.
The author of any decision knew that
he or she would have to start with
the four corners of the statute and
likewise knew that any resort to, or
even mention of, legislative history
was certain to draw a rebuke.
David then turned his attention
to three ways in which he believes
Justice Scalia’s passing will impact
the Court’s conduct of its business.
The first is on case selection, the
second on oral argument, and the
third on substantive law. Looking
at case selection, David pointed
out that there have been fewer cert
grants to start the term, with barely
40 this year, as compared to the low
50s most recently. Part of the reason
for the reduced caseload is reflected
in the potential for a 4-4 divide on
difficult, intellectually divisive issues.
This can prompt defensive voting on
cert petitions. If a justice is unable
to see a majority for his or her position if a case is taken up, there is less
willingness to vote for cert because of
the potential for an adverse outcome.
The mix of cases within the grants
also reflects an absence of the controversial or contentious, tilting toward
what David calls the “plumbing of
the federal system.” This includes
cases involving jurisdiction, procedure, sanctions, or pleading standards; the kinds of issues that can be
settled by a legal craftsmanship while
steering clear of profound intellectual
divides. Even the constitutional cases
in mix seem capable of resolution on
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narrow grounds, without generating
a high level of controversy. It will be,
in David’s words, a “sleepy” term,
which he views as a good thing
for the institution from a timing
standpoint. Keeping the Court out
of national controversy for a year will
help maintain respect for its adjudicatory function.
On the dynamic of oral argument,
David noted that the justices are
giving counsel a little more leeway to
make their points and that no one has
yet embraced the theatrical flair in his
or her questioning that Justice Scalia
employed. Justice Scalia brought an
edge to his questions that signaled
his decisional views to counsel and,
more importantly, to his colleagues.
From David’s perspective, Justice
Scalia occupied a signature role in
the Court’s ‘’q and a” with counsel,
and it will be interesting to see going
forward who assumes this role. Whatever transpires, there will be a change
in the decisional dynamic.

As for substantive effect, David
focused on the difficulties associated
with 4-4 decisions, particularly in
higher profile cases where the Court’s
law-declaring function is important
and most visible. In his view, the
Court does not want a proliferation
of cases resolved in this fashion, and
he pointed to several high-profile
cases—for example, abortion and
affordable care—where the Court
reached a narrower resolution in order
to command a majority. He believes
this tendency will continue until the
empty seat is filled.
It is fair to say that David sees Justice Scalia’s death as leaving a very
substantial void. He is a transcendent
figure who commanded the Court’s
narrative on many issues. The Court
will strike a new identity with the
next appointment added to the mix
of existing justices, who may well find
their roles changing as the Court’s
jurisprudence evolves.

Chief Justice Thomas R. Phillips, Chief Justice Nathan L. Hecht, Cheif Justice Wallace B. Jefferson
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sion focused on the Texas state court
rulemaking process and was especially
worthwhile because of the differences
between the procedures in Texas and
the more familiar process followed in
the appellate courts.

Lisa Bowlin Hobbs, Justice Nathan L. Hecht, Fellow Nina Cortell

David’s insightful and trenchant
remarks would have been impactful
enough, but his closing will put him
in Academy lore forever. Explaining his fondness for the rap musical
“Hamilton,” he stepped well out of
his self-described comfort zone and
delivered a rapping tribute to Justice
Scalia. This brought down the house
and left everyone more than grateful for David’s contribution to the
program.
The Past, Present, and Future
of the Texas Supreme Court
Moderated by fellow Warren W.
Harris of Houston, a panel of Texas’s
chief justices for the past three decades
discussed challenges and successes in
leading the Supreme Court.

Assuming the helm in 1988, Chief
Justice Phillips tried to restore the
court’s reputation after the controversial 1980s, which culminated in
the famous 60 Minutes segment, “Is
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Justice for Sale in Texas?” Fortunately,
by the mid-1990s, he had succeeded.
Beginning in 2004, Chief Justice
Jefferson brought the court into the
electronic age and allowed cameras
into the courtroom for oral arguments.
Chief Justice Hecht became chief in
2013, but he has been a justice on the
Supreme Court since 1988. He has
managed to eliminate the Court’s
backlog. Substantively he was also
influential in the effort to have the legislature decriminalize school truancy.
Collaboration of the Appellate
Bench and Bar in the
Rulemaking Process
The second portion of the Saturday
morning session was devoted to
rulemaking. This important subject
has not been a frequent topic at
meetings of the Academy, despite
the central role that rules play in
appellate practice. This panel discus-

Texas is probably typical of the states
in encouraging—and facilitating—
the active participation of the bench
and bar in the rulemaking process.
It does this by rules advisory committees that function much as their
federal counterparts do. All three
panelists—Chief Justice Nathan L.
Hecht of the Texas Supreme Court,
A A AL fellow Nina Cortell, and
Texas appellate attorney Lisa Bowlin
Hobbs—echoed the importance of
this collaborative approach to the
rules. Much less common is the Texas
Supreme Court’s use of an attorney
on its staff to deal with court rules.
Ms. Hobbs had that responsibility
in her role as general counsel to the
court, and before that, served as the
designated rules attorney. She related
how this role contributes to rules that
work well and serve the interests of
both the courts and litigants.
Impressions of Veteran
Members of the Fifth Circuit
Court of Appeals
“Loose Gravel, No Centerline”—
Judges Patrick Higginbotham and
Edward Prado and fellow Randy
Roach moderating.

Road work inspired Judge Higginbotham’s program theme. Appellate
courts are changing amidst uncertainty. Through the mid-1960s, district
judges mostly had extensive trial experience. They tried cases and knew how.
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President's Message Column
[continued from page 3]

on improving appellate advocacy
on a collaborative basis with the
American College of Trial Lawyers.
Mock arguments should be videoed
this summer.

Judge Edward C. Prado, Fellow Robert Roach, Judge Patrick E. Higgenbottam

Not so thereafter. Simultaneously,
external forces like discovery expense
and arbitration make trials disappear.
District judging is reading and writing; superstars or the inexperienced
handle the few trials. These changes
reverberate throughout the system.
Appeals come from motion practice
devoted to avoiding trials, often
producing error. More trials go off
the rails, emphasizing the harmless
error rule. Few new appellate judges
know how trials work. Few lawyers
and judges—trial and appellate—can
deal with a cacophony of facts and
find the narrative line that supports
their case. The rise of the appellate
specialty is a valuable counter-trend.
But too few cases are argued. The
John Minor Wisdom Courthouse is a
cathedral of the law too often empty.
Judge Prado concurred.
(First Editor’s note—our report
about the views expressed by the two
newest members of the Fifth Cir-
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cuit, Judge Stephen Higginson and
Judge Gregg Costa, in a contrasting
panel program moderated by fellow
David Gunn, is the victim of theft,
specifically theft of the laptop on
which our reporter’s notes had been
taken down in a timely manner. It
is a tribute to the diligence of our
program reporters that it took an
outright purloinment to deprive us
of this last report!)
(Second Editor’s Note—This issue
represents an attempt to determine
the optimal length of meeting session reports. Fellows will notice
the ensuing variety in the length of
reports. The shortest is 122 words,
the longest 977 words. The reports
as a whole total 2,430 words, compared to 8,104 words for the Spring
Meeting sessions. Your editor invites
your feedback as to where you would
like to see the balance struck!)

Let me close my first president’s column with a note of great appreciation
for Howard Goodfriend’s leadership
of the membership committee, and
for all who serve on that committee, on the membership recruitment
committee, and for all of you who
have nominated potential Academy
fellows. Previous Appellate Advocate
articles have reported that approximately 40% of us plan to retire
within the next five years. We need to
replace our retirees, expand our ranks
to include the best appellate lawyers
around the country, and deepen the
extent of our membership diversity—
geographic, ethnic, gender, and type
of practice.
Nomination of new fellows is easy
and takes only a few minutes. Just
go to the A A AL website: https://
appel lateac ademy.org /fel lows/
nominate.cfm. Please do not relax
the criteria for membership. We
want the “go-to” appellate lawyers for
significant appeals, not just competent
specialists. Our 25-year anniversary
meeting brought home to me the
strength of the foundation upon
which the Academy has been built.
Our recent inductees exemplify to
me how our high standards continue
to be met. Keep looking for the best
and brightest appellate lawyers—we
know they can be identified, and we
should include them for the Academy
to survive and thrive.
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Welcome New Fellows

Fall Meeting 2016 Induction Group picture with AAAL president, Nancy Winkleman.

Thomas H. Boyd
Winthrop Weinstine
Minneapolis, Minnesota

Thomas H. Boyd is
a shareholder with
Winthrop & Weinstine, P.A., in Minneapolis, Minnes ot a , w he r e he
practices primarily
in commercial litigation and civil
appeals. He is a founding member
and former chair of the Appellate
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Practice Section of the Minnesota
State Bar Association and the Bar
Association for the Eighth Circuit
Court of Appeals, and has served on
the board of directors of the ABA’s
Council of Appellate Lawyers and
chaired its Pro Se-Pro Bono Committee. Mr. Boyd is an elected member
of the American Law Institute and a
fellow of the American Bar Foundation. He has taught courses at the
University of Minnesota Law School
and William Mitchell College of Law,
and has published numerous articles

on a wide variety of legal topics. Prior
to joining Winthrop & Weinstine,
Mr. Boyd clerked for the Honorable
Donald P. Lay, then chief judge of the
U.S. Court of Appeals for the Eighth
Circuit, and the Honorable Ronald
E. Longstaff of the U.S. District
Court for the Southern District of
Iowa. Mr. Boyd earned his B.A.,
M.A., and J.D. from the University
of Iowa and served as note and comment editor on the Iowa Law Review.
He is listed in The Best Lawyers in
America and among the “Leaders in
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their Field” by Chambers USA for his
appellate and commercial litigation
practices. He is also listed in the “Top
100” by Minnesota Super Lawyers and
was named “Attorney of the Year” by
Minnesota Lawyer in 2006 and 2012.
Mr. Boyd is licensed to practice in
Iowa, Illinois, Missouri, Minnesota,
and Wisconsin and is a member of
the bars of each of those states.
Donald N. Capparella
Dodson Parker Behm & Capparella PC
Nashville, Tennessee

For over 25 years,
Donald N. Capparella has developed a reputation as
one of Tennessee’s
mo s t re s p e c t e d
appellate lawyers. He has handled or
consulted on over 200 appeals in state
and federal courts and is in demand
as an author and lecturer throughout
Tennessee. He has served as counsel
in landmark cases ranging from the
adoption of comparative fault to the
clarification of the summary judgment standard.
During his career, Mr. Capparella has
been involved in many of Tennessee’s
landmark cases. He served as amicus
counsel in both McIntyre v. Balentine,
which brought comparative fault to
Tennessee, and in Coln v. City of
Savannah, the Tennessee Supreme
Court case that abolished the “open
and obvious” rule in premises liability
cases. He also served as counsel in
Jordan v. Baptist Three Rivers Hosp.,
the case that established loss of consortium damages in wrongful death
actions.
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Named by his peers as Best Lawyers®
2016 Appellate Practice “Lawyer of
the Year” for the Metro Nashville
area, Mr. Capparella has also been
recognized multiple times by the
Nashville Business Journal as among
the “Best of the Bar.” He leads his
firm’s appellate practice team, which
manages civil, domestic, and criminal appeals throughout Tennessee.
As a consultant, Mr. Capparella
regularly assists trial practitioners,
providing services ranging from trial
court preparation to handling of the
entire appeal.
Mr. Capparella is the editor of the
Tennessee Tort Law Letter, a monthly
report of leading tort cases published
by M. Lee Smith Publishers. He
also serves as the editor and contributing author for the Nashville
Bar Association’s Appellate Practice
Handbook. He is co-author of the
Tennessee Practice Volume 17 on
Comparative Fault, published by
Thomson Reuters. He has served
as an instructor of legal writing at
Vanderbilt University School of Law
and has taught advanced legal writing at the Nashville School of Law.
Karen Kies DeGrand
Donohue Brown Mathewson &
Smyth LLC
Chicago, Illinois

Karen DeGrand
focuses on post-trial
and appellate pract i c e . Wo r k i n g
closely with DBMS
trial teams, Ms.
DeGrand takes the lead in the firm’s
post-judgment and appellate work on

cases handled within the firm. In
complex cases, Ms. DeGrand frequently is tapped to help in shaping
the record before judgment by assisting with significant motion practice;
consulting on strategy impacted by
potential appellate considerations; and
preparing motions in limine, motions
for directed verdict, and jury instructions. The firm’s clients also utilize
Ms. DeGrand’s services for matters
that are handled by other law firms.
Clients frequently look to her to lead
outside-DMBS trial teams in attacking large, adverse verdicts, both in
post-trial proceedings and on appeal.
Ms. DeGrand also has extensive
trial‑level experience in the areas of
professional liability and insurance
coverage matters. She has defended
attorneys in practice areas including
criminal defense, domestic relations,
transactional work, estate planning,
and tort and commercial litigation.
Kimberly Demarchi
Lewis Roca Rothgerber Christie
Phoenix, Arizona

Kimberly Demarchi
is a partner in the
Phoenix office of
Lewis Roca Rothgerber Christie,
where she represents
clients in civil appeals and in the litigation of complex matters. She represents clients at all stages of litigation,
with a particular emphasis on litigating complex motions, advising clients
and trial counsel on how to preserve
and position issues for appeal, and
briefing and arguing appellate cases.
She also assists clients in obtaining
time-sensitive relief from the court
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system, including temporary and
preliminary injunctive relief, interlocutory and expedited appeals, and
special actions. A substantial part of
Ms. Demarchi’s practice involves
issues of government law, including
representing state, local, and tribal
governments in administrative and
court proceedings and advising a wide
range of clients on compliance with
campaign finance, election, lobbying,
open meeting, public record, and
procurement laws.
Ms. Demarchi is active in civic and
bar activities, including having served
as chair of the State Bar of Arizona’s
Appellate Practice Section and as the
volunteer coordinator for the Arizona
Court of Appeals’ Pro Bono Program
in Division One. Prior to joining
her firm, Ms. Demarchi served as a
law clerk to the Honorable Ruth V.
McGregor of the Arizona Supreme
Court and the Honorable Mary M.
Schroeder, chief judge of the U.S.
Court of Appeals for the Ninth
Circuit. Ms. Demarchi is a native of
Tucson, Arizona, and a graduate of
Arizona State University’s Honors
College and the Yale Law School.
Lawrence Ebner
Capital Appellate Advocacy PLLC
Washington, DC

After 42 years at
what is now the
world’s largest law
f i r m, L aw renc e
( L a r r y) Ebner
recently departed
Big Law to start his own Washington,
D.C.-based appellate litigation bou-
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tique, Capital Appellate Advocacy.
His nationwide appellate practice
focuses on appeals that implicate
significant federal interests (e.g., cases
involving federally regulated or procured products or services) or civil
justice issues important to business
and industry (e.g., cases involving
fairness in class-action or False Claims
Act qui tam litigation). Mr. Ebner is
a nationally recognized expert on
constitutionally based pretrial
defenses, such as federal preemption
of state-law product liability suits
involving pesticides, drugs, medical
devices, and other federally regulated
products. He is vice-chair of the
Amicus Committee for DRI—The
Voice of the Defense Bar, and also
serves as the DRI Appellate Advocacy
Committee’s publications chair. Mr.
Ebner began his career as an Honors
Program trial attorney in the Civil
Division of the U.S. Department of
Justice following graduation from
Dartmouth College and Harvard Law
School.
Mark C. Fleming
Wilmer Cutler Pickering
Hale and Dorr LLP
Boston, Massachusetts

Mark C. Fleming is
vice-chair of WilmerHale’s Appellate
and Supreme Court
Litigation Practice.
Mr. Fleming has
worked on more than 100 appellate
cases and personally presented oral
argument in 24 of them, including
five before the U.S. Supreme Court.

He has also argued before the First,
Third, Eighth, Ninth, District of
Columbia, and Federal Circuits and
the Massachusetts Supreme Judicial
Court and Appeals Court. Mr. Fleming’s prior experience includes clerkships with the Honorable David H.
Souter of the Supreme Court of the
United States, the Honorable Michael
Boudin of the U.S. Court of Appeals
for the First Circuit, and the Honorable John C. Major of the Supreme
Court of Canada. Mr. Fleming also
served as an associate legal officer in
the Appeals Chamber of the International Criminal Tribunal for the
former Yugoslavia
Kevin C. Newsom
Bradley Arant Boult Cummings LLP
Birmingham, Alabama

Kevin C. Newsom
is chair of Bradley
Arant Boult Cummings LLP appellate group. Before
joining his firm, he
served as Alabama’s solicitor general,
in which capacity he directed the
state’s litigation in the U.S. Supreme
Court, the U.S. Courts of Appeals,
and the Alabama Supreme Court. Mr.
Newsom has argued four cases in the
U.S. Supreme Court, filed amicus
curiae briefs in many others, and
authored numerous certiorari-stage
briefs. He has also argued more than
35 cases in the U.S. Courts of Appeals
for the Second, Third, Fourth, Fifth,
Sixth, Seventh, Tenth, Eleventh, and
D.C. Circuits, as well as in state
supreme and appellate courts and a
Native American tribal appellate
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court. Finally, he regularly briefs and
argues critical motions in trial courts,
as well as proceedings before the
Judicial Panel on Multidistrict Litigation. In 2011, and then again in 2014,
Chief Justice John Roberts appointed
Mr. Newsom to the Advisory Committee on Appellate Rules, which
studies and advises the Judicial Conference of the United States concerning amendments and improvements
to the Federal Rules of Appellate
Procedure. Mr. Newsom is one of
only three private practitioners on the
10-person committee. In 2007, The
American Lawyer magazine named
Mr. Newsom one of its “Fab Fifty”—
the top 50 litigators (of any kind) in
the entire country under the age of
45—and in 2010, Law360.com
named him one of the nation’s top 10
appellate lawyers under the age of 40.
Mr. Newsom also received a “Tier 1”
ranking for appellate law in the 2014
edition of Chambers USA and is listed
in The Best Lawyers in America in the
field of Appellate Law. Mr. Newsom
served as a law clerk to Justice David
H. Souter of the U.S. Supreme Court
in 2000–2001 and, before that, to
Judge Diarmuid F. O’Scannlain of
the U.S. Court of Appeals for the
Ninth Circuit in 1997–1998. He is
the author of “Setting Incorporationism Straight: A Reinterpretation
of the Slaughter-House Cases,” published in the Yale Law Journal. Mr.
Newsom is a member of the American
Law Institute and has commented on
legal issues for Fox News Channel,
C-SPAN, National Public Radio,
Time Magazine, USA Today, The
National Law Journal, Forbes Magazine, and ABA Journal.
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Russell S. Post
Beck Redden LLP
Houston, Texas

Russell Post is a
b o a rd- c er t i f ie d
appellate specialist
whose wide-ranging practice combines the broad
intellectual perspective demanded
by the appellate process with the
focused advocacy necessary to excel
in civil litigation. For two decades,
following his clerkship with the
Honorable Jerry E. Smith of the
U.S. Court of Appeals for the Fifth
Circuit, Mr. Post has dedicated his
practice entirely to civil appeals and
complex civil litigation. He appears
regularly in the Texas Supreme
Court, the U.S. Court of Appeals
for the Fifth Circuit, and the Texas
appellate courts.
Mr. Post represents both plaintiffs
and defendants, practicing in virtually every field of civil law. Recent
appea ra nces before t he Texa s
Supreme Court have touched on
the Uniform Commercial Code, oil
& gas joint operating agreements,
the statute of frauds, executive
compensation, CGL insurance
coverage in the field of environmental contamination, Texas tort
law, and statutory construction.
Recent appearances before the Fifth
Circuit have touched on the Clean
Air Act, the Clean Water Act, the
Oil Pollution Act of 1990, copyright
and trade secrets, Louisiana mineral
rights law, and a wide range of federal questions.

In addition to his core appellate practice, Mr. Post is frequently engaged
at earlier stages of litigation to handle
strategy, complex legal issues, and
the jury charge—focusing on the
big picture and developing strategies
with the appellate endgame in mind.
Mr. Post is honored to have been
recognized by his peers in publications such as Benchmark, Chambers
USA, Best Lawyers in America, and
Thomas Reuters Super Lawyers–Texas,
including recent recognitions as the
Houston appellate lawyer of the
year (Best Lawyers 2015) and one of
the top 100 lawyers in Texas (Super
Lawyers 2015).
Monte L. Robneby
Vogel Law Firm
Bismarck, North Dakota

Monte Rogneby’s
practice includes
insurance defense
litigation, administrative law, and
corporate a nd
property law. Mr. Rogneby has significant appellate court experience
and has successfully argued cases
before the North Dakota Supreme
Court and the U.S. Court of Appeals
for the Eighth Circuit.
Mr. Rogneby is a 1989 summa cum
laude graduate of Moorhead State
University and a 1992 cum laude
graduate of the University of Minnesota School of Law. After graduating
from law school, he served as a law
clerk to the Honorable Thomas M.
Stringer of the Minnesota Seventh
Judicial District, in Fergus Falls,
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Minnesota, and as law clerk to Justice Dale V. Sandstrom of the North
Dakota Supreme Court. He spent
two years as an assistant attorney
general in the Civil Litigation Division of the North Dakota Attorney
General’s office.
Mr. Rogneby is a member of the State
Bar Association of North Dakota, the
Minnesota State Bar Association,
the State Bar of Montana, the U.S.
District Court–District of North
Dakota, the U.S. Court of Appeals
for the Eighth Circuit, and the Standing Rock Sioux Tribal Court.
Robert D. Segall
Copeland Franco
Montgomery, Alabama

Robert D. Segall is
managing partner
at Copeland Franco
Screws & Gill in
Montgomery, Alab a m a . Pr ior to
joining his firm, he served as a
judicial clerk for U.S. District Court
Judge Frank M. Johnson Jr. Mr.
Segall’s practice includes litigation at
both trial and appellate levels. His
civil trial work consists largely of
commercial litigation, state and
federal constitutional law, and complex litigation. He also handles white
collar criminal cases. Mr. Segall’s
work at the trial level has been recognized by his selection as a fellow
of the American College of Trial
Lawyers and of the American Board
of Trial Advocates. He has also been
selected as Appellate Lawyer of the
Year for Montgomery County by The
Best Lawyers in America.
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Scott Burnett Smith
Bradley Arant Boult Cummings LLP
Huntsville, Alabama

Scott Burnett
Smith ’s practice
covers class actions,
complex litigation,
and appeals. Mr.
Smit h ha s been
involved in dozens of nationwide class
actions in state and federal courts and
has handled over 30 class action
appeals. He is also regularly involved
as the appellate lawyer embedded with
a trial team in complex civil litigation.
In that role, he has succeeded in having several multimillion-dollar injury
verdicts, including punitive damages,
remitted by the trial court or reversed
and rendered by the appellate court.
The founder of the firm’s Appellate
Litigation Group, Mr. Smith has
been involved in 18 cases (two on
the merits) before the U.S. Supreme
Court. He has also been involved in
over 160 appeals to the U.S. Courts of
Appeals for the Third, Fourth, Fifth,
Sixth, Ninth, Tenth, Eleventh, D.C.,
and Federal Circuits; the Alabama
Supreme Court; the Alabama Court
of Civil Appeals; and the Arkansas
Supreme Court. Mr. Smith has
presented oral arguments 25 times
before appellate courts, including
the Alabama Supreme Court and six
federal courts of appeals.

Amicus Committee and Appellate
Advocacy Committee. In addition, he
has served as chair of DRI’s national
Class Action seminar and writes and
speaks regularly on class actions and
appellate practice.
Amy Levin Weil
The Weil Firm
Atlanta, Georgia

Amy Levin Weil
is the founding
partner of The
We i l Fi r m i n
Atlanta, Georgia,
specia lizing in
federal appellate
practice. Ms. Weil served as an assistant U.S. attorney in the U.S. Attorney’s Office for the Northern District
of Georgia for 25 years, the last 18
years of which she served as chief of
the Appellate Division. She has
served as president of the board of
directors of the Federal Defender
Program in Atlanta, chair of the
Eleventh Circuit’s Lawyers Advisory
Committee, and chair of the Appellate Practice Section of the State Bar
of Georgia, and was appointed by the
U.S. attorney general to serve on the
Appellate Chiefs Working Group.
Ms. Weil was a recipient of the Justice Department Director’s Award
for her appellate work and has been
recognized since 2008 as a Super
Lawyer in appellate law.

Active in DRI—The Voice of the
Defense Bar, Mr. Smith currently
serves as chair of the Publications
Board and is a former national director on DRI’s board of directors. He
is also the former chair of both DRI’s
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AAAL Pilot Educational Program
Launched
By Margaret D. McGaughey

Experienced appellate advocates know
that no matter how bright a student,
and no matter how prestigious his or
her law school, law school students
and recent graduates find an actual
trial record to be almost a complete
mystery. The same is true of drafting
the factual section of an appellate
brief, as many law school legal-writing
and moot-court programs present
students with canned statements
of fact that require little analysis or
organization on the student’s part.
Experienced advocates, however,
understand that the record and the
facts of a case can make or break the
outcome of an appeal. As a result,
AAAL has initiated a pilot project to
make speakers available to law schools,
bar associations, and other educational
groups to help fill this gap.

program, titled Appellate Practicum,
to be presented initially to three
law schools in the Northeast. If a
demand for the program develops, the
Appellate Practicum will be offered
to other law schools in that region,
and eventually to law schools in other
parts of the country. The law school
task force developed a curriculum
that addresses such practical topics
as navigating and making use of the
trial and appellate dockets, digesting
a massive trial record, and organizing
and writing a comprehensive statement of facts to tell a compelling
story. To advertise the program,
the law school task force created an
electronic brochure that is posted
on AAAL’s website at http://www.
appellateacademy.org/publications/
Appellate_Advocacy_Practicum.cfm.

In spring 2016, the AAAL board
authorized the creation of two task
forces. One, which is aimed at young
lawyer groups, is headed by former
AAAL president Sylvia Walbolt. The
other, which targets law schools, comprises Jeffrey Babbin of Connecticut, Mitchell Tilner of California,
and new AAAL member Margaret
McGaughey of Maine.

Almost immediately, three law schools
asked that the Appellate Practicum be
presented to their students. The director of advocacy programs at Temple
University aims to raise money from
local law firms to bring an AAAL
speaker to Philadelphia to present
the program in spring 2017 at an
“appellate scrimmage” of moot court
competitors from area law schools and
possibly a CLE-accredited program
for practicing lawyers. Temple has
asked for an expanded version of the

The law school task force was given
the mission of putting together a pilot
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Appellate Practicum that will include
presentations on how to analyze, organize, and write the argument section
of a brief, and what to do—and what
not to do—in presenting a persuasive
oral argument. Suffolk University has
asked for the Appellate Practicum to
be presented as part of its legal writing
program and separately to its moot
court teams. The University of Maine
School of Law has also requested a
two-part presentation: one to its legal
writing classes and the other to the
advanced appellate advocacy class and
moot court team.
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Off the Record Research—Do the
Appellate Rules Need to Be Changed?
By Sylvia Walbolt

The matter of appellate judges
doing their own factual research
from sources such as the internet
is becoming an increasing issue for
our appellate world. It has been the
source of heated opinions, including
by a dissent to a majority opinion of
Judge Richard A. Posner, an enthusiastic supporter of judicial use of
extra-record facts to reach a “sensible
opinion.” Posner, Richard A., Reflections on Judging, Harvard University
Press, 2013, at 131; see also Rowe v.
Gibson, 798 F.3d 622 (7th Cir. 2015).
Indeed, opinions issued in the last few
weeks of the Supreme Court’s 2016
term included facts from the internet,
as well as opinions decrying the reliance on non-record facts. See Utah
v. Streiff, 579 U.S. __, 136 S. Ct.
2056 (2016); Fisher v. Univ. of Texas
at Austin, 579 U.S. __, 136 S. Ct.
2198 (2016).
The September 2015 edition of Appellate Issues, published by the ABA’s
Council of Appellate Lawyers, contains thoughtful articles on various
issues relating to the appellate record
in today’s informational overload. See
Appellate Issues, American Bar Association Council of Appellate Lawyers,
Summer Edition, September 2015. It
should be reviewed by every appellate lawyer who thinks he or she is
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necessarily constrained by the record
created below.
In addition, all of us should review the
excellent recommendations for rule
changes and consider proposing such
changes in our particular jurisdiction.
Those proposed rule changes, with
some friendly amendments on my
part, are as follows:
1. Standards should be established
and required to be followed for an
appellate court’s consideration of
an internet or other extrarecord
source of facts not cited in the
briefs or dealt with by judicial
notice.
2. An appellate court should be
required to expressly state facts
in its opinion that it is judicially
noticing.
3. The court should be required to
attach all such sources as appendices to any opinion citing them.
The “Google Earth” authors in that
issue further recommend that “[a]
ppellate courts should adopt procedures to allow parties to challenge the
propriety of judicially noticing facts.”
They stress that “[a]t a minimum,” a
rule should be adopted specifically
authorizing requests for rehearing of

the appellate court’s reliance on judicially noticed facts without a prior
order granting a request for judicial
notice.
In an article (to be published later this
year) urging amendment of Florida’s
rules, we suggest a rule requiring
notice to the parties that the appellate
court is considering taking judicial
notice of certain specified facts and
allowing the parties to submit written
memoranda on the appropriateness
of doing so before a published decision is rendered in reliance on those
facts. In sum, we urged that Florida’s
rules should be specifically amended
to ensure that parties are afforded
notice of any such independent
factual research by appellate judges
and given the opportunity to address
the proposed extrarecord facts and,
if necessary, supplement the record
with other relevant extrarecord fact
before oral argument, if possible and
at a minimum before issuance of the
Court’s opinion.
Hope all this prompts some rule
changes across the country!
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The Barrett Prettyman I Remember
By Luther Munford

The Academy’s second president,
Barrett Prettyman Jr., passed away
in Washington, D.C., on November
4, 2016. He was 91 years old.
He was there at beginning, when
Arthur England started the Academy
in Florida and recruited Barrett to
join. A meeting was called to coincide with an ABA mid-year meeting
in Dallas, Texas, in 1992. The Fifth
Circuit judge I had clerked for in
Florida suggested that I be invited. So
I went and met with Arthur, Barrett,
and former Fifth Circuit Judge Tom
Gee. That was, I believe, the entire
roll call.
Barrett’s name had first come to me
when he authored an amicus brief
submitted for press groups in Gannett
v. DePasquale, 443 U.S. 368 (1979),
a case about press access to pretrial
proceedings. In my capacity as a law
clerk to Justice Harry Blackmun, I
read the brief and admired it so much
I put it aside with a small collection
of briefs I thought were particularly
good. Gannett lost that case, but
history ultimately vindicated Barrett’s effort. The two points he hit
on in his brief—a tradition of public
access and public accountability of
judges, lawyers, and law enforcement
officials—carried the day when the
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court subsequently recognized a
strong First Amendment access right.
Press Enterprise Company v. Superior
Court of California, Riverside County,
464 U.S. 501 (1984).
When I became a lawyer for the
media in Mississippi, I was asked to

argued the common law defense and
left the noisy commercial speech argument and the parade of hypothetical
horribles to the amicus. The strategy
worked. The Fifth Circuit found no
tort duty under the common law, and
did not reach the constitutional issues.
Eiman v. Soldier of Fortune Magazine,
Inc., 880 F.2d 830 (5th Cir. 1989).
I had watched Barrett argue the case
and saw his skillful answers to the
questions. After it was over, he shared
his notebook strategy. He set out
argument points on a right-hand page.
Then he peppered that page with supporting citations or quotations and
answered possible questions on the
left-hand page with similar support.
That became my own strategy, and it
has served me well.

Barrett Prettyman Jr.—Courtesy of the
University of Virginia School of Law
https://content.law.virginia.edu

co-author an amicus brief in the Fifth
Circuit for the American Newspaper
Publishers Association in a lawsuit
against Soldier of Fortune magazine.
The suit sought to hold the magazine
liable for an advertisement used to
hire a hit man. Barrett and the young
lawyer helping him defend the case,
now Chief Justice John G. Roberts Jr.,
represented Soldier of Fortune. They

So, when I found him at the Academy meeting in Dallas, I knew the
organization was in good hands. And
so it was.
The respect Arthur and Barrett
enjoyed in the legal profession—sadly
Judge Gee died soon after—ensured
that the Academy attracted a strong
following. Barrett helped us build
a professional organization. Originally, the president’s secretary did all
the administrative work. After my
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presidency, it was decided that we
needed professional help, and that
our headquarters should be in D.C.
Barrett worked with Sylvia Walbolt
and me to find an association
executive—initially Jean Rankin
but then Beth Palys, who has served
us so well.

in Brown. Rehnquist said it was just
written as a tentative expression of
Justice Jackson’s views. The day he
took me to lunch at the Metropolitan Club, I asked Barrett about it.
His response: “When Bill was up
for nomination I decided to take a
long trip to Europe.”

Barrett had a storied past. The federal courthouse in D.C. is named
for his father, a judge. He attended
Virginia Law School with Bobby
Kennedy. He clerked for several
Supreme Court Justices, including
Justice Robert Jackson at the time
of Brown v. Board of Education, 347
U.S. 483 (1954). Richard Kluger,
in his book about that case, Simple
Justice, wrote that ““It is doubtful
if any of the many excellent young
men who have come fresh out of
the law schools or soon thereafter
to serve the Justices of the Supreme
Court ever served more faithfully
or usefully than Barrett Prettyman
served Robert Jackson.”

Barrett was a man of style. He
collected signed first editions of
famous books. He kept a photocopy
of the signed pages in his office and
eventually gave the books to St.
John’s College in Maryland, which
has a celebrated “Great Books”
course. He drove a convertible
well past the age when most men
would have given that up. He quite
obviously enjoyed the company of
attractive women.

In the 1960s, he negotiated the
release of the hostages in Cuba for
the Kennedys after the invasion
failed. He became Bobby Kennedy’s
right hand in the 1968 campaign
for president. After Kennedy’s death
and the election of Richard Nixon,
Barrett stood by as the vacant spot
on the U.S. Supreme Court that
might have gone to him went
instead to his Jackson co-clerk,
William H. Rehnquist.
After the Rehnquist nomination,
a controversy arose about a memo
Rehnquist had written to Justice
Jackson advocating a different result
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He was also a person who could
express strong opinions on a variety
of topics. Supreme Court certiorari
petitions should be as simple as possible. On John Roberts’ nomination
to the Court, he offered a solemn
face and the statement: “He is very
conservative.” And fortunately for
the Academy and its members, Barrett believed in the Academy and
continued to support it for many
years after his official leadership role
had passed. He demonstrated that
by not only attending our meetings
but also participating in telephone
calls in which the directors and
former officers set Academy policy.
The Academy needs to do whatever
it can to continue to attract lawyers
of Barrett’s caliber to not only join
but also serve as our leaders. His
death leaves a gap to be filled.

Federal Rules
Task Force
Established
By Nancy Winkelman

At its Fall 2016
meeting, the
A A A L board
decided to
f or m a t a s k
force focused
on suggesting
proposed rules/
rules changes to
the federal appellate Rules Committee. The Rules Committee has asked
for the Academy’s input on areas
that it should consider studying. The
Academy task force will be headed
up by Nancy Winkelman, with additional members Alan Morrison, Dick
Neumeier, Rob Byer, and David Herr.
Some of the topics the task force is
considering suggesting to the Rules
Committee include the use of preargument notices; clarification of
when cross-appeals are necessary;
putting bite in rules regarding reply
briefs; how to deal with videoevidence citations in briefs; how
to deal with a court doing its own
independent research; and improved
rules consistency within the circuits.
Please do not hesitate to reach out to
Nancy or any task force members if
you wish to join the task force or if
you have suggestions for additional
topics.
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FROM THE EDITOR

“Miscellany”
By Michael B. King

First, I am delighted to report that
my call for articles from A A AL
fellows has been answered to such
an extent that I now have a backlog
developing! In this issue you will find
1) a report on efforts to mentor new
appellate lawyers from the ground
up, by fellow Margaret McCaughey,
and 2) a critical take on the increasing practice of “off the record”
research into facts by appellate
judges, by fellow and former AAAL
president Sylvia Walbolt. In addition, I want to thank fellow Luther
Munford for his illuminating take
on the life of our second president,
Barrett Prettyman Jr.
Second, in an effort to ensure that we
always have ample space to publish
contributions such as these, we are
revisiting the space we dedicate to
reporting on our meetings. A sense
had developed that those reports had
grown too long, and I can confirm
that the word count dedicated to
those reports had increased, to just
over 8,000 words (the length of the
report about our Spring 2016 meeting in Seattle). This time around, we
experimented with a guideline for
our reporters to restrict themselves
to 150 words. As you will see, the
result was somewhat varied, but by
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and large, we did manage to stick
to that limit, and the end result was
a total word count of just under
2,500. I would like to hear from
you about whether you feel there is
a “happy medium” we should aim
for, which will assure reports that are
informative (and also serve as effective recruiting tools for attendance
at meetings to come).

Jackson so eloquently put the matter in his opening statement for the
prosecution at Nuremberg, “The real
complaining party at your bar is
Civilization.” For what it is worth, in
my opinion, that insight remains as
true and perhaps even more needed
today than when it was first uttered
71 years ago.

Finally, as always, I have my latest
suggestion for “reading the law.”
This time, in honor of the just-passed
70th anniversary of the final verdict
of the Nuremberg War Crimes
Tribunal, and the upcoming 70th
anniversary of the verdict of the
Tokyo War Crimes Tribunal, I offer
two titles. The first, Telford Taylor’s
The Anatomy of the Nuremberg Trials, published in 1992, is much more
than the mere “personal memoir”
Mr. Taylor’s subtitle would suggest.
The second, Arnold Brackman’s The
Other Nuremberg: The Untold Story of
the Tokyo War Crimes Trials, filled a
gap in the historical account of these
two monumental efforts to establish
a rule of law that might contribute
to cabining war, and above all the
crime of aggressive war, which Justice
Robert Jackson described as the root
crime of all war crimes. As Justice
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